I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

I N RE: )
)
SHERRY RUTH GOOD, ) Case No. 92-20473-7
Debt or. )
)
)
SHERRY RUTH GOOD, )
Plaintiff, )
)
VS. ) Adv. No. 93-6003
)
STEVEN M  GOOD, )
Def endant . )
)

MEMORANDUM OF DECI SI ON*

The dischargeability questions before the Court arise on cross
noti ons for summary judgnent.? Both parties agree that no issue of
mat erial fact remains for determ nation and the questions are ripe
for summary judgnment.

Sherry and Steven Good were married on June 19, 1976, and

di vorced on June 6, 1991.° Sherry filed a petition for Chapter 7

L Pplaintiff/debtor Sherry Ruth Good appears by her attorney, Betsie R
Czeschin of Muller & Miuller, Kansas City, Mssouri. Defendant-creditor Steven
M Good appears by his attorney, Robert D. Berger of Overland Park, Kansas.

2 The pl eadi ngs do not contest the core nature of the proceeding. The
Court finds that this proceeding is core under 28 U.S.C. § 157; and that the
Court has jurisdiction under 28 U.S.C. § 1334 and the general reference order
of the District Court effective July 10, 1984 (D. Kan. Rule 705).

3 Journal Entry and Decree of Divorce filed June 6, 1992, in |In the
Matter of the Marriage of Good, Case No. 90 D 275 in the District Court of
M am County, Kansas, Exhibit A attached to Defendant's Menorandumin Support




relief on March 2, 1992.

Sherry's Conplaint to Determ ne Dischargeability of Debt, filec
January 14, 1993, and anmended January 21, 1993, prays that the Courf
find dischargeable a debt attributed to her in a contested divorce.
Her theory is that the debt springs froma division of property,
rather than from an obligation to pay nmai ntenance. Steven Good's
answer contends that the debt referred to in Sherry's conplaint is
nondi schar geabl e mai ntenance under 11 U.S.C. § 523(a)(5)(B).

I n addition, Steven's answer includes a counterclaimasking the
Court to determ ne that another debt inposed on Sherry by the divor:
decree--a $11,500 judicial lien on a homestead awarded to Sherry--i:
al so nondi schar geabl e mai nt enance.

The first question is the one raised by Sherry's conplaint. It
i nvol ves Steven's | oan fromthe Hi gher Educati on Assistance
Foundation. The divorce court divided the debt on this loan with tl
foll owi ng comrent:

As concerns the debt owed the H gher Education Assistance
Foundati on, the Court nakes the following findings of fact. Both
petitioner [Sherry Good] and respondent [Steven Good] bettered

t hensel ves during the narriage as regards their educational
training and background. Petitioner obtained a degree in nursing
and the costs for which were assuned prinmarily by the respondent.
Simlarly, respondent increased his educational training by
finishing his degree in Human Resources and his training as a
sheet metal journeyman. The debt in question was incurred to pay
for respondent's | atest educational achievenent. By their nutual
efforts their [sic] parties have increased their respective incone

of Defendant's Mtion for Summary Judgnent filed Cctober 15, 1993, at 1.
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earning potential which is now essentially equivalent. Wile
respondent attenpts to attach particular significance to the
respondent's [sic] actions and their detrinmental effects upon his
"handyman" busi ness, the Court is not persuadedof [sic] such. The
current differences in incone are not representative of the
parties [sic] history with regard to earning nor are they
representative of the respondent's ability to earn in the future
based upon his education. The Court therefore divides the debt
owed Hi gher Education Assistance Fund through the Househol d Bank
as follows: Petitioner [Sherry Good] for and as nmi ntenance to
the respondent [Steven Good] shall pay $4, 000.00 of the principle
bal ance plus $2,013.08 of the interest charged by payi ng one-hal f
of the nonthly paynents on said | oan as set out in Respondent's
Exhibit "3". The remai nder of said debt shall be the
responsibility of the respondent. No further pmintenance awarded

either party.?
(Enphasi s added.)

Earlier in that part of the decree addressing child support,
the court found: "Petitioner's donmestic gross inconme is $2,666.00;
respondent's domestic gross income is $1,308.50 . . . ."® Although
Sherry enjoyed the higher incone, she failed to make the nonthly
mai nt enance payments as ordered, causing Steven Good to nove the
di vorce court for an order reducing the maintenance obligation to a
formal judgment. Accordingly, on February 25, 1992, the District
Court of M am County, Kansas, ruled: "The notion to reduce the

mai nt enance order to judgment is sustained and the respondent [ Stevi

Good] is granted a judgnment against petitioner [Sherry Good] for

mai nt enance in the anount of $6,013.08, together with 11% i nterest

4 Journal Entry and Decree of Divorce filed on June 6, 1991, in In the
Matter of the Marriage of Good, Case No. 90 D 275 in the District Court of
M am County, Kansas, Exhibit A attached to Defendant's Menorandumin Support
of Defendant's Mtion for Summary Judgment filed October 15, 1993, at 4-5.

51d. at 2.




per annum from May 22, 1991."¢ (Enphasis added.)
Section 8 523(a)(5)(B) of the Bankruptcy Code controls this

guestion. It reads in relevant part:

§ 523. Exceptions to discharge.

(a) A di scharge under section 727, 1141, 1228(a), 1228(b),
or 1328(b) of this title does not discharge an individual debtor
from any debt —

(5) to a spouse, former spouse . . . for alinony to,
mai nt enance for, or support of such spouse . . ., in
connection with a separation agreenent, divorce decree or
ot her order of a court of record, . . ., or property
settlement agreenment, but not to the extent that—

(A .. ., or

(B) such debt includes a liability designated
as al i nony, maintenance, or support, unless such
liability is actually in the nature of alinony,

nai nt enance, or support

(Enmphasi s added.) Obviously, Congress has given bankruptcy courts
sonme latitude in deciding whether a liability designated by a state
court as alinony, nmintenance or support is indeed such for purpose
of di schar ge.

VWhen the liability to be exam ned arises from an agreenent of
the parties, the bankruptcy court's focus when deci di ng whether 8§
523(a)(5)(B) is satisfied must be on the intent of the parties. |In
re Yeates, 807 F.2d 874 (10th Cir. 1986)(holding that in determ nini

whet her a debt is nondi schargeabl e support obligation, bankruptcy

6 Journal Entry filed February 25, 1992, in |n the Matter of the
Marriage of Good, Case No. 90 DV 275 in the District Court of Mam County,
Kansas, Exhibit B attached to Defendant's Mermorandumin Support of Defendant's
Motion for Summary Judgrent filed Cctober 15, 1993, at 1. (Enphasis added.)
The state court overruled Steven M Cood's conpani on request to offset child
support arrearage agai nst existing judgnents.
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court nust ascertain intention of parties at tine they entered into
stipulation or property settlenent agreenent).

VWhen a divorcing husband and wi fe cannot agree on issues of
property and mai ntenance, anong ot her things, the divorce court maki
deci sions on the contested issues for them \hen this is the case,
bankruptcy judge deciding the character of divorce debts nust focus
on the state judge’'s intent as expressed in the decree. Unless the
| anguage in the decree is anbiguous on its face, the state court’s
intent in awardi ng mai ntenance and in dividing debt obligations of
di vorcing parties should be determned within the four corners of tl

decree.’” Although a bankruptcy court's concl usion about the true

character of a debt may differ fromthat of the divorce court in
det erm ni ng whet her an obligation is dischargeabl e under federal | a
t he bankruptcy judge should give the state court's determ nation

consi derabl e deference. |In re Goin, 808 F.2d at 1391, 1392 (10th

Cir. 1987).
Al t hough Sherry's brief contends that the divorce decree is
anmbi guous, the Court does not agree. The divorce judge found that

Sherry should pay "maintenance to the respondent” and that there

7 steven Good's nenorandumin support of his notion for summary judgment
has attached to it the affidavit of the divorce court judge, Richard M Snith.
This Court disregards the affidavit.



shoul d be "[n]o further maintenance awarded either party."® Wen
Steven noved to reduce the | anguage of the decree to formal judgnment
the state court said, "[R]espondent is granted a judgnent against tl|
petitioner for maintenance in the amunt of $6,013.08 . . . ."9

Ot her | anguage fromthe decree, quoted earlier, acknow edges
the parties' nutual efforts to increase their "incone earning
potential” and notes that there were "current differences in
i ncome" 0 of the parties, citing figures showi ng that Sherry earned
twice as nuch as Steven. Contrary to debtor's contentions, these
references do not create anbiguity in the docunent. Rather, they
make it plain upon the face of the decree that the judge intended a
equal i zing award of "mai ntenance" in favor of Steven. The nore
formal judgment entered later verifies this intent. G ving due
def erence to the plain | anguage of the divorce court, the Court rul«
that the judgnment for $6,013.08 denom nated as mmi ntenance is

nondi schar geabl e.

8 Journal Entry and Decree of Divorce filed on June 6, 1991, in In the
Matter of the Marriage of Good, Case No. 90 D 275 in the District Court of
M am County, Kansas, Exhibit A attached to Defendant's Menorandumin Support
of Defendant's Mtion for Summary Judgnent filed October 15, 1993, at 5.

9 Journal Entry filed February 25, 1992, in |n the Matter of the
Marriage of Good, Case No. 90 DV 275 in the District Court of Mam County,
Kansas, Exhibit B attached to Defendant's Menmorandumin Support of Defendant's
Motion for Summary Judgnent filed Cctober 15, 1993, at 1.

10 jour nal Entry and Decree of Divorce filed on June 6, 1991, in |n the
Matter of the Marriage of Good, Case No. 90 D 275 in the District Court of
M am County, Kansas, Exhibit A attached to Defendant's Menorandumin Support
of Defendant's Mtion for Summary Judgment filed October 15, 1993, at 5.
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The second question is raised by Steven's counterclaim It
i nvol ves the $11,500 judicial lien in his favor. 1In the divorce

decree, the state court noted an agreenent and ruled as follows:

The parties accumul ated certain real estate during their marriage
and it is stipulated and agreed that the respondent's equitable
share of his marital interest in said real estate equates

$11, 500. 00. Respondent is granted a judicial lien against said
real estate which is to be satisfied by the paynent to respondent
in the sumof $11,500.00 within 90 days of the filing of this
order. 1!

Sherry failed again to pay the debt to Steven, and in February
1992, the nortgage holder on the property initiated foreclosure
proceedi ngs. The foreclosure action resulted in the extinguishment
of Steven's judicial lien interest in the property. According to
Steven's brief, Sherry subsequently redeened the property fromthe
mort gagee. Sherry's brief verifies this, but clarifies that she hai
to further encunber the property in order to redeemit.?!?

In his brief, Steven argues that because the $11, 500 j udici al
lien was inpressed upon real estate that was his prior honestead, t
debt is nondi schargeable, even though when the court created the de
and lien, it appeared to be dividing property, not granting
mai nt enance. Under Kansas |aw, no precedent known to this Court

supports defendant's position that the division of marital homestea

1d. at 2-3

12 pbsent sone showi ng of collusion with the nortgagee, the fact that
Sherry redeened the property does not give rise to any equitabl e conplaint by
St even.



property is in the nature of "maintenance" sinply because that
property has a statutory and constitutional status as exenpt. The
division of marital property does not arise froman obligation of
support. Instead, property division serves the purpose of insuring
t hat each spouse receives an equitable portion of the parties' asse
accunul ated during marri age.

Unfortunately for Steven, the lien rights in the honestead
granted him by the divorce court were extinguished by the nortgage
foreclosure process. This event serves to enphasize that those
rights were derived froma division of property rather than an awar:
of mai ntenance. The Bankruptcy Code pernits discharge of property
debts i nposed by a divorce decree. Therefore, the debt secured by
the judicial lien is dischargeable.

Finally, Sherry suggests in her brief that Steven's conpl aint
was filed out of tine, albeit she fails to nmention that hers was
al so. This argunment has no nmerit because Judge Franklin ruled on
Cct ober 7, 1992, as reflected by the Clerk's courtroom m nute sheet
of that date, that before a pending contenpt notion could be
addressed, the Court would deal with the dischargeability issue.
This ruling permts the filing of the conplaint and the countercl ai
out of tinme.

The foregoing discussion shall constitute findings of fact and
conclusions of |aw under Fed. R Bankr. P. 7052 and Fed. R Civ. P

- 8 -



52(a).
I T I'S SO ORDERED.

Dated at Kansas City, Kansas, this day of July, 1995.

JOHN T. FLANNAGAN
U. S. BANKRUPTCY JUDGE



